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Biography of James N. Voeller 

 Graduated with honors from University of Minnesota Law School with a juris 
doctor in 1980. 

 

 Received his undergraduate degree from the University of St. Thomas, St. 
Paul, Minnesota, where he graduated magna cum laude. 

 

 Admitted to practice before the Supreme Court of the United States, the 
Supreme Court of the State of Texas and all other Texas state, county and 
local courts, and the Supreme Court of Minnesota. 

 

 Designated as an Accredited Attorney for practice before the Department of 
Veteran’s Affairs. 

 

 Earned the Estate Planning Law Specialist (EPLS) designation awarded and 
administered by the Estate Law Specialist Board, Inc. (ELSB), a professional 
organization accredited by the American Bar Association and is an Accredited 
Estate Planner (AEP). 

 

 



April 18, 2016 © 2016 The Voeller Law Firm 4 

Second Marriages 

Our Client? 
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WIIFM?  

 Why should a financial advisor care about 
second marriage issues? 

 

 Assets Under Management: Using this 
knowledge can cement your long-term 
relationship with the client. 

 

 Product Sales: Give a client a really good 
reason to buy life insurance or an annuity. 
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Second Marriages 

1. Lack of Planning Fosters Conflicts 

 

2. Legal Solutions: Prenuptial Agreements 

and Trusts 

 

3. Financial Solutions: Balancing Assets 



Lack of Planning Fosters 

Conflict 
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Lack of Planning – The Problems 

1. The interests of the spouse and the 
children may not align after the client dies. 

 

2. The spouse and the children may disagree 
about running the business or managing 
the family assets. 

 

3. If there is insufficient planning, the parties 
may fight or even litigate. 
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Lack of Planning – Intestacy 

 In a second marriage situation – ½ of the 

community property goes to the surviving 

spouse and ½ goes to the kids from the 

prior marriage. 

 

 Surviving spouse gets 1/3 of the personal 

separate property and a life estate in 1/3 of 

the separate real estate. 
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Lack of Planning – Beneficiary 

Designated Assets 
 Certain assets (e.g. life insurance, qualified plans, 

annuities, IRAs, etc.) go to the named beneficiary, not 
under the will. 

 

 Boggs v. Boggs (1997) – Supreme Court says beneficiary 
designation overrides community property rules. 

 

 ERISA – Spouse must consent to any beneficiary other 
than the spouse. 

 

 Planning Tip: Always ask a new client to bring their 
beneficiary designation forms. 
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Lack of Planning – Typical Will 

Planning 

 Many wills leave all to spouse for simplicity. 

 

 What if the spouse has a disagreement with 

the kids or remarries? 

 

 Many wills name the spouse or one of the 

kids as executor.  Will this cause conflict? 



Legal Solutions: Prenuptial 

Agreements and Trusts 
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Prenuptial Agreements 

 A couple can resolve some of the potential 

agreements with a prenuptial agreement. 

 

 A prenuptial agreement requires full 

disclosure of assets, income and liabilities 

and separate attorneys. 

 

 Client or spouse may not be comfortable. 
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Using Trusts - QTIP 

 A QTIP trust can preserve assets for the 

children from the first marriage. 

 

 Trustee must pay all income to the surviving 

spouse.  Need not pay principal to spouse, 

but cannot pay it to anyone else. 
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Using Trusts - QTIP 

 A QTIP trust defers estate tax until the 

spouse dies. 

 

 Trouble with QTIP: What if the spouse is 

close in age to the kids (or even younger)? 
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Using Trusts – Retirement Trusts 

 Having a will or a typical trust does not 
properly dispose of retirement assets. 

 

 A standalone retirement trust can protect the 
retirement funds for future generations while 
still preserving the stretch-out. 

 

 A retirement trust can work in conjunction 
with the client’s overall estate plan. 
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Using Trusts – The Right Trustee 

 Having the right trustee is crucial to avoiding 

disputes between a spouse and children. 

 

 The spouse might not want any distributions 

to the kids and vice versa. 



Financial Solutions: Balancing 

Assets 
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Achieving Balance By Division 

 One key decision for most clients is to 

decide how to balance assets between the 

current spouse and the children. 

 

 One solution is to simply divide the assets 

between the surviving spouse and the kids 

in the client’s will. 
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Achieving Balance By Division 

 The difficulty is how to divide the assets – 

Who gets the better performing assets?  

Who makes the division?   

 

 Another problem is that giving the kids more 

than the applicable exclusion amount ($5.45 

million in 2016) may cause estate tax at the 

first death. 
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Achieving Balance By Addition 

 Life insurance can provide an ideal solution 

– the spouse or the kids can have cash at 

the client’s death. 

 

 The spouse might get the house, retirement 

accounts, and personal assets in a QTIP 

while the kids get the life insurance right 

away. 
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Achieving Balance By Addition 

 Another possible solution might be to buy an 

annuity for the spouse. 

 

 The spouse gets income for life (and 

perhaps the house, personal assets, etc. in 

a QTIP) while the kids get the balance. 
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Achieving Balance By Addition 

 Advanced idea: sell assets to a trust for the 

kids for a promissory note. The note passes 

to the spouse at death. 

 

 The spouse gets an income stream, but the 

kids get the appreciation in the assets above 

the interest rate. 



24 

Planning Questions 

1. Has the client been married before? 

2. Any kids by a prior marriage? 

3. Is there a prenup? Get a copy! 

4. Who are the beneficiaries under retirement 

plans, IRAs, insurance, etc.?  Get forms! 

5. Is the client happy with the designations? 

6. Does the client have a post-marriage will?  

Get a copy! 
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Planning Questions 

6. If no will, is the client comfortable with the 

intestacy distribution (probably not)? 

7. Who would the client want to make division 

of assets?  Is that who the will names? 

8. Would the spouse and kids argue (or 

litigate) over asset valuation and division? 

9. Should the kids have to wait for the spouse 

to die to get anything? 



Conclusion 

Questions? 


